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Preliminary Statement 
€ 


Iverde, ТЇЇ appeals from a judgment of 

tered on January 27, 1976 in the United 

‘ ist Court for the Southern District of New 

York after a six-day trial before the Honorable Thomas 
Р. Griesa, United States District Judge, and а jury. 

Indictment 75 Cr. 745, filed July 28, 1975, charged 

Valverde, Samue! Glasser, Eugene Piper, Martin Krei- 

man, Steven Greenstein and Tom Zuk with violations 

of the federal narcotics laws.* Count One charged all 


six defendants with conspiracy to violate the federal nar- 


745 superseded Indictment 75 Cr 
dding the defendant Zuk in the 


and independently in two substamive counts 


cotics laws in violation of Title 21, United States Code, 
Section 846. Count Two charged Valverde, Glasser, and 
Piper with distributing approximateiy three ounces of 
cocaine in July or August, 1974. Count Three charged 


Valverde, Glasse: and Piper with distributing approxi- 


mately ten ounces of cocaine in November or December, 
1974. Count Four charged Kreiman and Greenstein with 


distributing approximately two ounces of cocaine їп No- 
vember or December, 1974. Count Five charged Zuk 
with distributing approximately two ounces of cocaine in 
November or December, 1974. Count Six charged Zuk 
with distributing approximately ten ounces of cocaine on 
February 6, 1975. Count Seven charged Valverde, Glas- 
ser, and Piper with distributing approximately two and 
a half pounds of cocaine on February 6, 1975. Count 
Eight charged Kreiman and Greenstein with distributing 
approximately two pounds of cocaine on February 6 


1975.° 


Tria commenced against Valverde and 
Decembe~ 4, 1975 ** and concluded Decemb 
when the jury found both defendants guilty on 
One, Three and Sever. 


* Counts Two through Eight charged violations « 
United States Code, Sections 812, 841 (а 1), and 841 (0 

** Piper, Kreiman, Greenstein, and Zuk pleaded guilty 
to trial. 

Piper received a three-month term of imprisonment and a 
three-year special parole term Kreiman and Greenstein bot 
received 30-day sentences with three-year special parole terms 
Zuk received a suspended sentence 

*** The jury returned a partial verdict of guilty on Count 
One, Three, and Seven and stated it wished to continue delibera 
tions on Соте Two. The parties agreed to stop the delibera! 
at that point, however, when the Government stated it would 
file а nolle prosequi as to Count Two 


Statement of Facts 


The Government's Case 


›агрей in 
trial consist 
began with 
Giasser, 


vholesaler 


his brother-in- 


cocaine, and asked 


October, 1971 
nce 1966, however, when Kelly and 


Footnote continued on foliowing page 
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Piper if he would like to sell it Piper told Glasser that 
he knew people who used cocaine and would be willing to 
act as a salesman. (Tr. 172).* Piper then t a 
suite in the Mayfair House on Park Avenue and 65th 
Street in Mahattan that Glasser and Valverde were then 
renting. There, Piper received one or two ounces of co- 
caine from Glasser, in Valverde's presence, and later 
sold it except for some м ch | 

quarter or half-ounce quanti 


> -- 


From late 1973 until February 1977, Piper purchased, 


on a consignment basis, cocaine ' aiverde and Glas- 
ith intervals, time the 
pair returned from South America. ‘Tr 186-87 


ser at approximate three-mon 


Waiter t tne cocaine 


bar. (Tr. 182-83). 


B. The Des Moines, lowa Delivery 


In late 1973, Piper was asked by Glasser and Val 
verde to fly to Des Moines, Iowa t leliver a pound of 


cocaine. Glasser and Valverde told Piper that the de- 


1970, while Piper was 
cocaine with Glasser 
Valverde Was а соп 
business associate 
ing concern. (Tr. 179-80 

* “Тг.” refers to the trial transcript 
script of a suppression hear’ held Apr 
“GX” refers to Government  .xhibits 
Government Exhibits at the pre-trial suppressior 

at t 1: "Br." refer 

brief on appeal; and "App." refei* to Valverde's appendix 


refers to defense exhibits a 


appea 
** Piper regularly used cocaine when it was available to him 


(Tr. 187, 235-37 


Glasser ex- 
Piper as he 


the “connec- 


black man a 

240). 

Inn.* 

told Piper 

d quali returned to 


verde and 


ho paid him for 


the delivery and his expenses, 


of cocaine from Valverde 

аі the Mavfair House 

s of these occasions Piper 
е 55000 for the cocaine after selling it. Val- 


id Piper $600 as Piper's profit on the sale. 


Tr. 243-46 


C. Glasser and Valverde Relocate to the Regency 


On August 6, 1974, Piper again visited Valverde and 
| had been thrown out of the 


use ' were renting a suite at the Regency 


Piper received eight or ten ounces of cocaine 


hy 11 time 


sser who 


evidence Tr 


MENSIS Mayfa 

ced reg i 
ants 

that у always 


O Sullivan testified 


monthly rate exclusive of services 


Tr. 494-502 Sometime after this Glasser and Val 


empted to re-register at the Mayfair but were turned 


(Tr. 505-06 
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from Glasser and Valverde at a price of $900 per ounce 
and sold the cocaine to Martin Kreiman, Steven Green- 
stein * and Tom Zuk. He later paid Glasser and Val- 
verde $7200. (Ti. 246-47). 


In late 1974 Piper purchased four ounces of cocaine 
from Glasser and resold it. On another visit to the suite 
at the Regency, Piper purchased six or eight ounces from 
Glasser and Valverde and sold it again to Kreiman, Green- 
stein and Zuk. (Tr. 248-50).** 


D. The Final Transaction 


|. Preparations 


In late January, 1975, Glasser called Piper on the tele- 
phone from Florida *** and told him to tell his customers 
that another shipment had come in. Piper called Krei- 
man and informed him that a shipment was due in early 
February. Kreiman said he could purchase a half kilo- 
gram or perhaps a whole kilogram. Piper then spoke 
again with Glasser on the phone and relayed Kreiman’s 
order. (Tr. 255-56). 


On February 6, 1975, Piper met Glasser outside his 
] | 
sister’s apartment on 62nd Street where G'asser handed 


+ Greenstein, who had ple „Дей guilty, testified for the Govern 
ment at trial and corroborated Piper’s recounting of these trans- 
actions. (Tr. 87, 88, 91-92). 

"9 At oroximately the same time Glasser told Piper that he 
and Valverae had been to Bolivia where they had had trouble 
with one of their connections, a chemist and that Valverde had 
had a gun which had come in handy in the diflicult situation. (Tr. 
252-53) 

*** Glasser and Valverde had told Piper that it was easier to 
bring cocaine into the country in Florida than in N.w York 
(Tr. 254). 
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à shopping bag containing approximately ten en- 
of cocaine weighing over a kilogram. Piper was 


to weigh the cocaine and sell as much as 


mers. (Л r. 257). 


‚000 for the 
were unable to 
Glasser and ob- 

gram on credit. (Tr. 


then attempted to sell the 
John and Eddie, proprietors 


+ 


Side, who wer working 


| ug Enforcement Administration, 
| person, Daniel Pavichevich, known only a: 


ein, who was a DEA undercover agent. 

76, 95, 103). Greenstein provided a sample t 
ichevich on February 8, 1975 and agreed to meet 
Monday. February 10. (Tr. 104-66). On Feb- 

; {еіп was arrested when he tried to sell 

' the cocaine to Agent Pavichevich. (Tr. 


2. Greenstein cooperates 


Just hours prior to Greenstein’s arrest, Piper had 
pone | Greenstein's apartment to retrieve one of the 
Lalf kilograms on order from Glasser who was concerned 
because Piper's customers had not ye. paid for any 
part of the kilogram delivery. (Tr. 261-62). After 


he remaining quarter-kilogram to 


Greenstein's arrest Kreiman * called Piner to warn him 
that he should get the narcoties out of his apartment. 


Piper in turn called Glasser who came to Piper's apart- 
ment the following morning, picked up the second half- 
kilogram and told him he was leaving for Florida but 


would return at the end of the week. (Tr. 262-63). 


After his arrest Greenstein cooperated with DEA 
agents and made phone calls to Piper to negotiate for 
the purchase of the second half kilogram which Piper 


had earlier supplied to Greenstein. Greenstein and 
Piper negotiated for the second half kilogram during 


four telephone conversations over the next few days, and 
it was agreed that, upon the return of Piper's source 
(Glasser) from Florida, the deal would be consum- 
mated.** Piper in turn spoke with Glasser in Florida 
to inform him of the progress of the negotiations. (Tr. 
265-67). Glasser returned t ew York on Februar 
13, 1975 and called Piper the following morning. 


Piper met Glasser and Valverde in Apartment 5 ), 
205 East 63rd Street at approximately noon or «ue 
o'clock. (Tr. 269). The three of them snorted s me 
cocaine and then went to lunch at a restaurant. tor 
lunch, Piper left Valverde and Glasser and went to 
Greenstein's apartment where he received $10,000 from 


* Although Greenstein cooperated with DEA, he did not i: 
plicate Kreiman. Kreiman was only implicated after Piper's arrest 
and cooperation. 

** The four telephone conversations between Piper and Gree 
stein on February 11, 12, 13, and 14, 1976 were recorded ! 
DEA agents with Greenstein's consent. Tapes of the convgrsation 
as vell as transcripts thereof, were introduced in evidence at trial 
(Tr. 122, 266-67; GX 5, 5A, 6, 6A, 6B, 7, 7A) 
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Greenstein for the half kilogram that had been ordered.” 
(Tr. 276; GX 1, 1A). Greenstein told Piper that the 
remaining $20,000 that he owed Piper would be paid 
when Piper returned with the cocaine. (GX 1, 1A). 


Piper returned to the 63rd Street apartment with 
the $10,000. Unbeknownst to Piper, he was followed by 
DEA agents. Upon his arrival, Piper paid the money 
to Valverde, who counted it on a coffee table. Valverde, 
Glasser and Piper then sniffed some cocaine which was 
describe by Valverde and Glasser as a sample of а 
future supply in March. Glasser then directed Piper 
to a brown legal envelope containing the second half 
kilog-am of cocaine. The envelope was the same one 
Piper had given Glasser a few mornings earlier when 
Glasser left for Florida. (Tr. 285-87; GX 3).** 


Piper left the apartment again foilowed by DEA 
agents. wget Piper hailed a cab and rode north to 


DEA agents had set up recording equipment in Greenstein's 


partment and recorded the conversations. A tape of these con- 
versations, and a transcript thereof, were introduced in evidence 
at trial. (Tr. 279; GX 1, 1A). 

The $10,000 was Official Advance Funds the serial numbers of 
each bill of whieh had been pre-recorded by DEA agents. (Tr. 
585-86; СХ 55, 554, 55B). 

** When yer had returned to Valverde’s and Glassers apart- 
ment on the fitth floor of the 63d Street apartment, the agents did 
not enter the apartment elevator with him, and therefore did not 
immediately know which apartment he had entered. The agents, 
however, watched the indicator on the elevator and knew Piper 
had gone to the fifth floor. They then took the elevator them- 
selves, and Agent Jeffrey Heil liste: ^? at various apartment 
doors for conversation. When Hal! nmsred apartment D, he heard 
ome conversation with a man named "loe" (Valverde) about a 
load hipment coming ол March 10th and heard the word 
"cai 405-06). See infra at 38-40. 
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82nd Street wnere the cab was stopped by the agents and 


Piper was arrested in possession of the half kilogram of 
cocaine. (Tr. 288, 574; GX 2). 


3. The Valverde and Glasser arrests 


Piper agreed to make two telephone calls to Valverde 
and Glasser from a pay phone.* Piper told Glasser 
that his purchaser was going to be about “a thousand 
short.” Glasser told Valverde who was in the room 
about the problem. After a brief conversation between 
Valverde and Glasser, Glasser asked whether there were 
"any serious problems" (i.e., had anyone been arrested), 
and Piper said “по”. (GX 4, 4B). 


Piper then returied to the 63rd Street apartment, 
accompanied by DEA agents. Contrary to prior in- 
structions of the agents who waited outside the door, 


Piper immediately told Valverde and Glasser that he 
ad been arrested and that the telephone calls he had 
just made had been tape recorded. (Tr. 295-96). Val- 
verde and Glasser quickly repaired to the bedroom 
where they emptied plastic bags of cocaine and chemicals 
and flushed them down the toilet. (Tr. 296-98). Piper 
left the apartment ten minutes later at which time the 
agents entered the apartment and arrested Valverde and 


mmr 


Glasser. (Tr. 298, 575). 


E. The Search of Valverde's Apartment 


After the arrests Agent Hall spoke with Assistant 
United States Attorney Thomas M. Fortuin who pre- 
pared an affidavit for a search warrant. (Tr. 421-23). 


* These two conversations were recorded by DEA agents. 
Tapes and transcripts of the conversations were introduced in 
evidence at trial. (Tr. 292; GX 4, 4A, 4B). 
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At approximately 9 p.m. and after procuring a search 
warrant, Hall and Fortuin went to Valverde’s apart- 
ment. The apartment had been secured by Special Agent 
Michael Gray during the absence of Hall and the other 
agents who had removed Glasser, Piper and Valverde 
to DEA headquarters and the Federal Detention Head- 
quarters. (Tr. 300-01, 423, 576).* 


Hall, Gray and Fortuin then searched the apartmen-. 
The agents found three packages of money hidden in 
books in the bookshelves. Two of the packages—one 
each found by Hail and Gray—contained approximately 
$3000 in cash, and a third, found by Gray, con- 
tained the identical $10,000 in serialized bills which 
Greenstein had paid to Piper. (Tr. 26, 583-86; 
GX 58, 58А, 54, 54А, 55, 55А). A chemical formula 
for the transformation of raw cocaine paste into cocaine 
hydrochloride was discovered by Assistant United States 
Attorney Fortuin. (Tr. 428, 582; GX 28A). In addi- 


tion, a series of invoices from the Biscayne Chemical 
Corporation with Valverde’s name on them were dis- 
vered in the apartment. (Tr. 592; GX 24).** The 


* It was during this brief period of incarceration that Glasser, 
in the presence of Valverde, told Piper to take the blame for their 
cocaine dealings by making up a story about a non-existent Brazil- 
ian friend who had come to New York and asked him to sell 
cocaine. Piper protested that the proposed story was incredible, 
but Glasser said he and Valverde would be in big trouble if he 
refused. Piper agreed at .hat time but later changed his mind. 
(Tr. 301). 

** The office manager the Biscayne Chemical Corporation, 
1215 Northwest 17th Aveuce, Miami, Florida, Miss Becky Her- 
nandez, was called by the Government. She testified that Valverde 
und Glasser had come to her office on October 2, 1974 and had 
purchased the chemicals and chemical equipment contained in in- 
voices which she identified as business records of Biscayne Chemi- 


e 


[Footnote continued on following page] 
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plastic bags which had earlier been emptied by Valverde 
and Glasser, but which were wet and still bore traces 
of cocaine, were also seized by the agents. The bags 
smelled of ether. (Tr. 426-27, 580-81; GX 45).* 


The Defense Case 


Valverde called as his only witness Peter Ottmar, the 
President and Treasurer of Vintage Vendors, Inc, a 
corporation which imported and distributed wine from 
Argentina, in hopes that Valverde’s tenuous connection 
to that firm would serve to explain his livelihood and 
his frequent trips to South America. (Tr. 734-35). 
Ottmar testified that Valverde had selected wines for 
importation into the United States on behalf of Vintage 
Vendors. (Tr. 735-36, 742). Ottmar also testified that 
Glasser was the lawyer for Vintage Vendors and nego- 
tisied contracts, including one introduced into evidence, 


for the distribution rights of Argentinian wines in the 
United States. (Tr. 789-90; DX G). Ottmar also showed 
part of a 25-minute public relations film of Vintage 
Vendors that showed the operation of the vineyards 


cal Corporation and which were retained copies of the identical 
invoices seized from Valverde’s apartment. (Tr. 613-18). The 
chemicals included acetone, ether, and hydrochloric acid, al! of 
which were called for by the chemical formula (GX 23). as was 
the equipment (beakers, vacuum hose, flasks, and thermometers). 
(GX 24, 57). 

* Piper testified that he had smelled ether when Valverde and 
Glasser were flushing the drugs and related chemicals down the 
toilet before their arrests. (Tr. 297). The relevance of the ether 
smell was established by another Government witness, Dr. Andrew 
Rice, an expert chemist of wine, who testified that the reference 
in the chemicai formula to an ether bath meant that ether was used 
to wash off excess hydrochloride from the (cocaine) crystals after 
the transformation of cocaine from paste to cocaine hydrochloride. 
(Tr. 649-50). 
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which yielded the grapes used in the wines Vintage 
Vendors imported. (Tr. 748-50; DX F). 


On cross-examination Ottmar admitted that Valverde 
had never been a director, officer, owner or employee 
of Vintage Vendors in contradiction to a post-arrest 
statement of Valverde that he was a salaried vice- 
president of Vintage Vendors earning £36,000 and to 
two business cards with Valverde’s name listed as a 
director and vice-jresident of Vintage Vendors. (Tr. 
758-63, 776, 823; GX 78A, 78B). 


ARGUMENT 
POINT | 


The Search and Seizure of Evidence in Valverde’s 
Apartment Was Proper. 


Valverde complains that the participation of an As- 
sistant United States Attorney in the search of his 
apartment mandates the suppression of all evidence 
seized and that, in any event, all evidence cther than 
the $10,000 supplied to Greenstein by Government agents 
for narcotics “hould have been suppressed as beyond the 
scope of the warrant. These contentions are witho:t 
merit. 


The facts of the search, insofar as they are relevant 
to Valverde’s claims, were established at a suppression 
hearing held on April 29 and May 1. 1975. They are as 
follows: After the arrest of Piper, Valverde and 
Glasser, at approximately 6:30 p.m., Agent Jeffrey Hall 
called Assistant United States Attorney Rudolph W. 

спі, then Cnief of the Narcotics Unit of the United 
5 s Attorney's Office for the Southern District of New 
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York, who instructed him to call Assistant United States 
Attorney 


Thomas M. Fortuin who would prepare an 
affidavit and search warrant for Valverde's apartment. 


(S. 317, 355-56). Hall spoke to Fortuin on the tele- 
phone and described the events starting with Green- 
stein's arrest and his cooperation, continuing througn 
the payment of the $10,000 to Piper who carried 
the money into Valverde's apartment and carried 
cocaine out of the apartment, the conversations over- 
heard by Hall in the apartment, and finally the arrest 
and cooperation of Piper and the subsequent arrests of 
Glasser and Valverde. (S. 317-21, 356). Based upon 
this information and other independent background 
knowledge of the case, Fortuin drafted the affidavit in 
support of the search warrant. (S. 318). Hall then 
met Fortuin at the Courthouse at approximately 7:45 
p.m., when they again discussed the facts of the case, 
and Hall made a change in the affidav * which other- 
wise had been prepared by the time he a. ved. (S. 321. 
858-59). Hall and Fortuin then го е tc the apartment 
of Urited States Magistrate Martin D. Jacobs on Fast 
66th Street where Hall signed and sv^^e to the affidavit, 
and Magistrate Jacobs signed the warant at 9:10 p.m. 
(S. 322, 359). "The warrant authorized a search for 
"money which is Official Advance Funds of the United 
States Government or the proceeds of a narcoties trans- 
actions [gic] and narcotic drug controlled substances.” 
(App. 18а). 


Hall then asked Fortuin to “come along” on the 
search which was to take place only three blocks from 
Magista Jacobs’ apartment. (S. 322). Fortuin agreed, 
and he and Hall drove to Valverde’s apartment. (S. 
828). Agent Michael Gray, who had stayed at the apart- 
ment until Hall returned with the warrant, let Hall and 
Fortuin into tbe apartment, and the two agents and the 
prosecutor be. to search the premises. (S. 218-19, 
323, 359-60). 
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Agent Gray first found а French-English dictionary 
containing $2900 in cash at 9:25 p.m. Within fifteen 
minutes Gray also found The Glory and tie Lightning 
containing the $10,000 of serialized funds that had been 
paid by Greenstein to Piper and by Piper to Valverde 
for cocaine and Agent Hal! found The | ounding Father 
containing $3090 in cash. (S. 219-23, 297, 364-65: SGX 
13, 13A, 1, 12; Tr. 426, 583-85; GX 53, 53A, 55, 55А, 
54, 54A). Shortly thereafter, Fortuin opened an alli- 
gator-bound briefease looking for money and found three 
or four passports each of which he examined. (S. 223, 
326-27, 336-37; SGX 10). Inside one of the passports 
belonging to Glasser, Fortuin found a piece of paper with 
a handwritten chemical formula. ($, 223, 326-28; SGX 8, 
8-A; Tr. 428-29, 582; GX 22, 30, 23). Fortuin’s attention 
was immediately attracted by the formula because of the 
conspicuous references therein to metric weights and 
measures, the potential evidentiary value of which was 
obvious to a narcotics prosecutor. A reference in the 
formula to ether (spelled “eather’’) prompted the prose- 
cutor’s conclusion that the chemical smell that he and the 
agents had encountered in the apartment was ether. (S. 
224-25, 327). Fortuin concluded correctly that the for- 
mula was one for the refinement of cocaine or heroin and 
showed it to Agent Hall. (S. 223, 298, 328, 361). 


The agents also recovered two pistols and some am- 
munition which they removed from inside a black suit- 
case.' They also seized ten plastic bags from inside a 
foldover suitcase and invoices from the Biscayne Chemi- 
cal Corporation showing the purchase by Valverde of 


* One of these guns was suppressed as having been seized 
prior to the issuance of the warrant. (S. 218). Opinion of Judge 
Griesa rendered May 23, 1975 (hereinafter “Suppression 
Opinion”). The Government consented to the suppression of the 
second gun at trial. (Tr. 226). 


chemical equipment (flask, beaker, vacuum hose, ther- 
mometers, stirring rods, stoppers and funnels! and chemi- 
cals ‘ether, acetone and bydrochioric acid) cor respond- 
ing with those listed the formul: S. 238-39, 298: 


SGX 11; Tr. 592; GX 


After briefly iooking in the kitchen, rtuin left 
the apartment at approximately 10 p.n s. 425, 332, 
312). Gray and Hall remained in ' apartment and 
continued searching for money, narcotics and evidence 
until approximately midnight when they left thé 
premises. (Tr. 298, 332-33). In addition to the above 
evidence, the agents ullimately seized two litigation 
bags ind the foldover suitcase, all of which contained 
miscellaneous papers, notes, and the like which were 
reviewed by prosecutors and defense attorneys only after 
the return on the warrant was made. (S. 302-03). 


A. The Assistant United States Attorney Properly 


Assisted the DEA Agents in Executing the Search 
Warrant. 


During cross-examination of Assistant United States 
Attorney Fortuin at the suppression hearing, counsel for 
Glasser contended that "there might be a question of 
the legality" of someone other than an authorized agent 
of the Drug Enforcement Administration searching the 
apartment. (S. 355). Judge Griesa considered and re- 
jected this claim below finding that Fortuin was acting 
in aid of Hall on his requiring it in conformity wit) the 
command of 18 U.S.C. $ 3105.* ‘Suppression Opinion 


* Section 3105 is captioned “Persons authorized to serve war- 
rant." It provides: 
“А search warrant may in all cases be served by any oí 
the officers mentioned in its direction or by an officer au- 
thorized by law to serve such warrant, but by no other 
person, except in aid of the officer on his requiring it, he 
being present and acting in its execution." 
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App. 276a). Relying on § 3105, Valverde re- 
news his assertion of invalidity of the search in this 
Court. In doing so, Valverde ignores the clear language 


{ 


of + 3105 in two critical respects. 


First, it is clear that the section speaks only to 


service of a search warrant and not to its execution. 
VW". le the record does not reveal who served the warrant, 
it is clear that Hall and Fortuin together brought the 
search warrant to Va!verde’s apartment. (S. 218, 393, 
359a:.* Hall was thus present at the time of service 
and acted in execution of the warrant. There was thus 
proper service of the warrant by an agent of the DEA, 
(i.e., Hall}, the persun to whem the warrant was directed. 


Secondly, the statute specifically authorizes, as Judge 
Griesa held below, that a person acting properly in aid 
of an authorized officer may serve the warrant. Even 
if one were to assume that Fortuin possessed the war- 
rant at the time the warrant was brought to the apart- 
ment, it is clear that he was there at the request of Hall 
and properly served the warrant. 


Even if the statute is read as governing the execu- 
tion, rather than the service, of the warrant,** Valverde's 
argument still mast fail. It is clear that throughout 


*In light of the facts that Hall asked Fortuin to go on tbe 
search only after the warrant was signed and that it was Hall 
who announced himself when they went to Valverde's apartment, 
it is certainly reasonable to conclude that Hall had the warrant. 

** This assumption seems particularly unwarranted in light of 
the fact that the now repealed 18 U.S.C. $3108 governed the 
execution, service and return of the warrant in respects not covered 
by 18 U.S.C. $3105. The provisions of $3108 have now been 
incorporated into Rule 41(c) and (d) of the Federal Rules of 
Criminal Procedure, and nothing in these subsections supports 
Valverde's present contention. 


the period during which Fortuin was їп the apartment 
he was acting pursuant to Hail's request that he par- 
ticipate in the search. He found the chemical formula 
and :nmediately perceived both its meaning and its 
salient evidentiary value in a narcotics prosecution." 
At other times, he was searching і in the bedrooms 
for more money and the kitchen for the chemicals listed 
in the formula. All of the ictivities make it clear 
that Fortuin was acting in aid of Hall during his stay 
in the apartment. As wie warrant here was properl; 
served, it was clearly proper to bave Fortuin assist in 


the execution of the search despite the fact that he 
not designated in the warrant. L» States V. 
462 F.2d 1293, 1306 (‘8th Cir. 1972), t. denied, 
U.S. 918 (1974: ; Watson v. Соттон 

433 S.W.2d 884, 886, ‘Ky. 1968).*° 


B. The Evidence Was Properly Seized. 


Valverde also claims that all of the evidence seized 
at the apartment, with the sole exception of the $10,000 
of Official Advance Funds, should have been suppressed 
as beyond the scope of the warrant. Valverde contends 
that the other evidence seized at the apartment was not 


* The devastating consequences for Valverde were rendered 
even more poignant by virtue of his stipulation that the hand- 
writing in the formula would have been identified by à hand- 
writing expert as identical to that furnished in exemplars by 
Valverde to the Government. (Tr. 611) 

** Finally, even assuming arguendo it were to be found tha 
$3105 had been violated, such a statutory violation would not 
bring into play the exclusionary ru'2. See United States V. Burke, 
17 F.2d 377, 384-87 (2d Cir. 1975); United Stat«s V. Ravich, 421 
F.2d 1196, 1201 (2d Cir.), cert. de nied, 400 U.S. 834 (1970 

Our office has advised ali Assistants that, in order to avoid 
issues of this sort being raised in the future, they should not 
participate in searches. 


contraband, did not incriminate him and was not evi- 
cence of narcotics activities. 


With the exception of the ten wet plastics bags which 


the officers were fully justified in seizing and in which 
traces of cocaine were found (Tr. 591), the materials 
seized from Valverde’s apartment and later introduced 
against him (such as the chemical formula in Valverde's 
handwriting! were not contraband. As the trial court 
found below, however, they were items “clearly and im- 
mediately iecognizable as either proceeds of narcotics 
transactions or narcotic drug controlled substances, or 
evidence necessary in a narcotics case.’ (Suppression 


=” 


Opinion at 33) (App. 277a!. 


Under the plain view doctrine, evidence relating to 
criminal activity, whether contraband or simply "mere 
evidence", is subject to seizure. United States v. Rollins, 
522 F.2d 160, 166 (2d Cir. 1975), cert. denied, — U.S. 
— (1976); cf. Warden v. Hayden, 387 U.S. 294, 300- 
01 :1967). In Coolidge v. New Hampshire, 403 U.S. 
443, 467-68 (1971), the Supreme Court held that an 
item need not be contraband in order to be seized under 
the "plain view" doctrine where a warrant justifies, 
as here, the initial intrusion and where the discovery 
of the incriminating evidence is inadveri:nt. Cf. United 
States v. Campanile, 516 F.2d 288, 291 (2d ^ г. 1975); 
United States v. Pacelli, 470 F.2d 67, 70 (2d Cir. 1972), 
cert. denied, 410 U.S. 983 (1973). 


The inadvertence of the discovery of the incrimi- 
natory, non-contraband items cannot be seriously dis- 
puted. It is clear, as the trial court found, that, in 
looking for drugs and money, “it is not only permitted 
but is necessary to make as minute a search as the 
agents could possibly make.” In searching as closely 
as they were required to, the trial court found that the 
agents and Assistant United States Attorney Fortuin 
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came across th formula, the passports, the chemical 
order forn s, the plastic envelopes with the cocaine resi- 


due, and the second gun. ‘Suppression Opinion at 33) 


This finding is clearly supported by the 


secondly, the items which were seized were clearly 
of an incriminatory character. The chemical formula 
for the conversion of cocaine paste into cocaine hydro- 
chloride was of obvious significance. The passports 
established Glasser’s and Valverde’s South American 
junkets about which Fiper testified. The chemical 
order forms showing Valverde as purchaser of chem- 
icals and equipment used in the f ila were further 
evidence of his role as a chemist in changing the cocaine 
paste into powder. The plastic envelopes vith cocaine 
residue showed that cocaine had beer in the apartment and 
supported the Government's contention that Glasser and 
Valverde had dumped the cocaine down the toilet when 
Piper informed them that the agents were outside. The 
litigation bags and other containers, v'hile not incrimi- 
natory themselves, were necessarily seized in order to 
show the provenance of the incrimin...ory items.* 


Valverde's contention that the search should have 
come to an abrupt halt after the agents found the Official 
Advance Funds is absurd. The agents were entitled 
and duty-bound by the warrant to search every nook 
and cranny of the арагіт:лі for drugs, money and 
other proceeds of navcotics transactions. 


* Moreover, the litigation bags were marked “W. F & С” 
circumstantial evidence that the contents belon;ed to Glasser, 
a former associate at Willkie, Furr & Gallagher. (Tr. 313) 
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POINT Ii 


The Trial Court Properly Precluded Inquiry of 
Piper with Respect to his Posing Nude. 


Valverde contends that the trial court abused the 
discretion he concedes it had in prohibiting defense 
counsel from cross-examining the Government witness 
Piper about a series of nude photographs of і рег амі 
а young woman which appeared іп Viva magazine. The 
contention is without merit. 


During the cross-examination of the Government wit- 
nes; Greenstein, defense counsel attempted to question 
Greenstein concerning his knowledge of Piper’s model- 
ing activities and specifically of Piper’s having posed 
in the nude and simulated sexual activity with a 
woman in Viva magazine Tr. 144-45; DX A). The 
questions were propounded a theory enunciated later 
by defense counsel that Greenstein’s opinion of Piper's 
credibility might have been affected by his familiarity, 
or lack thereof, with Piper’s posing.* The trial judge 
sustained objecti" to this inquiry, expressing the view 
that "if there ‘= .aything relevant about Piper's char- 
acter that is going to come in, you are not going to be 
permitted to malign and abuse Piper per se = 

Тт. 146). 


When Piper took the stand, ccunsel for Valverde 
again sought to cross-examine on the Viva_ pictures, 
claiming that Piper’s willingness to pose nude was a 


* Counsel apparently had reference to Rule 608(b)(2) of the 
Federal Rules of Evidence which allows cross-examination of a 
witness “concerning the character for truthfulness and untruth- 
fulness of another witness as to which character the witness 
being cross-examined has testified." Greenstein had not, however, 
testified about Piper's character. 


affected his 
Judge 


Federal 


matter 
611 (1 
{һе 

evidence 
dence 


wrieh credibility. 
disagreed, 


Evi 


Griesa 


dence,” and 


tules of n 
groun ls 
excluded 
outweighe 
confusion of the 
in the face 
was intended only to protect 
Griesa ruled that in the 
ntrol he interr 
would be exclu 


d in order 
harassment and undue 
611 (a).*** 


on the 
should be 
substantially 
udice, 
Moreo er, 


“hse 
rove 


1 by 


issues, and misie: 


Valverde’s claim 


of 


{ 


1 
ает 


re 
cil 


equire d exerci 


( 


со over 


; 
LO prot ect 


embarrassment. 


It 
abuse o^ discret 
showirg of 
admissibility 
dence, and t 


foregoing 
part of 


is required befor« 


clear 


1: 


+1 


ion ле 
which 
of « 
} 


ne 


on U 


À the 


\ 


1аепсе, relevancy 


of 


‹ 


nation 


E€ ғоре Ccross-exan 


* Rule 403 provides: 
“Altho 
probative 

of unfair 

the jury, 

time, or 

* Judge 
that th 
credibility 


ign 


value 


relevant 
rejudi 
by 


needless 


or 


I 
t 
о 


presenta 


Griesa’s earlier 
ught 

He 
"I think 
that 
posed in acts of fornication really gives 


commen 
Piper': 

repeat 

it 


ne 


ubt that 


їз 


1 


come 


n 
within 


M 1 б 
8 Rule 403, ar 


t 


ү 
t 


see evidence about whether he 

he is mentally emotionzlly 

or prone not to tell the truth.” 
*** Rule 611 provides: “Control by irt 
reasouable control over the mode and 
gating witnesses and presenting evidence so as 
interrogation and presentation effective for the 
the truth (2) avoi? needless consumption of tin 


tect witnesses from harassn..nt or undue eraba 


or -ncapable: of 


Tr 


а) < 


exercise 


relevant,” 


point 


posed 
any 


the 
evi- 


excluded 
the 
tive value was 
unfair prej- 
the jury. 
Rule 40: 

, Judge 


ble 


A 


M 


( 4 


] 
iding 


) 
) 


I 
па 


reasona 
the 
vitness 


"ed. R. 


matter 
from 
E vid. 


there was no 
a clear 
on the 
proffered evi- 


may 


judge, 


be over- 


in tne 


1 tha 


tna 


indication | 
telling the truth 
-24). 

The 
rder 
1 
ascertainment 
1e, and (3 


rrassment.” 


Co iri 
of 


sh |l 
interro 


to 


(t pro- 


28 


turned on appeal. United States V. Lind, Dkt. No. 
76-1213, slip op. 149, 151 (2d Cir, Oct. 15, 1976); 
United States у. Corr, Dkt. No. 76-1115, slip op. 58^1, 
5909 (2d Cir., Oct. 22, 1976) (exclusion of evidence); 
Hamling у. United States, 418 U.S. 87, 124-25, 127 
(1974) (admissibility of evidence) ; United States V. 
Catalano, 491 F.2d 268, 273 (2d Cir.), cert. denied, 419 
U.S. 825 (1974), relevancy of proffered evidence) ; Al- 
ford Y. United States, 282 U.S. 687, 694 (1931) (scope 
of cross-examination ) ; and Hard: v. United States, 
supra, 418 U.S. at 127 (colinieral ues causing Con- 
fusion). Piper's posing naked wi a woman, even in 
suggestive se»ual poses, obviously did not constitute а 
specific instance of conduct probative of truthfulness or 
untruthfulness. Fed. К. Evid. 608(b). No showing was 
made to the trial court by Valverde that the conduct bore 
on his ability to ‘ell the truth.” Accordingly, it was prop- 
erly excluded as irrelevant. 


* Valverde’s contention thai Piper's posing naked in а maga- 
zine constitutes a crime 1s frivolous. The photographs of Piper 
do not сопа! the intentional indecent exposure pr scribed by 

n 240.00 of the New York Penal Law Cf. Excelsior Pic 

# University of State « New York, 3 N.Y 

N Y.S. 2d 42, 47-48 (1957) Construes pre 

Nor do the ph tographs violate 3 245.11 of the 

Penal Law which by its terms aod intent ts directed at “dis- 

players obscene material, euch as magazine and newspaper 
vendors 
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never been charged cr ronvicted, that would 
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Pisiniy. Pipers фени s wot probative oR һе question of 
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The judge was correct, moreover, in excluding the 
evidence under Rules 403 and 611. Assuming its rele- 
vance, the evidence would have focused the attention of 
the jury on lurid sexual motifs instead of the issues 
which were joined at trial—whether Valverde and Glas- 
ser sold cocaine. The Advisory Committee's Note to 
Rule 608(b) make it clear the Rule 403 and Rule 611, 
to which the trial court also referred, are to be read in 
conjunction with subsection 605!b;.* This is precisely 
what the trial court did, and its ruling should not be 
disturbed. 


The defense below, in addition, had abundant im- 
peachment material of varying kinds which it ased in 
examining Piper. As an accomplice who had pleaded 
guilty and was awaiting sentence, he was examined ex- 
tensively on his currying favor with the Governmen:. 


(Тт. 350-51), 355-59, 362-63, 382-86). Piper had written 


a short story about his experiences selling and using со- 


caine, and that text, which was described as "seiuii- 
autobiographical” (Tr. 345), as well as other fiction 
written by Piper and the scripts Piper learned in his 
acting career were all explored by defense counsel [ 
345-49, 367-70). Piper's spott; iploxmet ecord (Tr. 
365-70) and educational hi 

amined. — Fianlly, 

of and hostility 

because Piper's 

ser's and not Piper 


und variety of this cro 
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character and motives renders the argument that the 
defense was improperly restricted both insubstantial and 
unconvincing. See United States v. Pacelli, 521 F.2d 
135, 137-38 (2d Cir. 1975), cert. denied, 424 U.S. 911 
(1976) ; United States v. Kahn, 41 F.2d 272, 281 (2d 
Cir.), cert. denied, 411 U.S. 982 (1973). 


POINT 111 


The Trial Judge Properly Charged the Jury on 
the Credibility of Accomplice Witnesses. 


Valverde claims that Judge Griesa erred in declin- 
ing to charge that the jury might consider the prior 
convietions of Piper and Greenstein as bearing on their 
credibility. Specifically, after the charge was given, 
defense counsel requested the foll-wing supplemental 
charge: 

"In considering the testimony of a witness or 
witnesses you are entitled to take into considera- 
tion his admission of conviction of crimes com- 
mitted by him as affecting his credibility as a 
witness." (Tr. 944). 


The only evidence addressed at trial that Piper or 
Greenstein had been convicted was that both ^»d pleaded 
guilty i „ause of their role as accomplices in the instant 
case, Judge Griesa properly and fully charged the jury 
on ‘he subject of accomplice testimony as follows: 


“The Government has called as witnesses, as 
you know, Eugene Piper and Steven Greesstein. 
These are defendants named in the case. They 
were accomplices in the very crimes charges ja 
the indictment. 


{ instruct you that in the prosecution of crime 
the Government is frequently called upon to uae 


жый 
ЫРУ { 
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Witnesses who are accomplices or witnesses with 
prior criminal activities and records. Often the 
Government has no choice, and the Government 


must rely on witnesses to transactions such as 
they are. The Government, obviously, in many 
cases could not successfully prosecute crimes if 
it could not rely on the testimony of such persons. 


However, I instruct , |: that the testimony of 
an accomplice witness should be received with 
caution. and weighed with care he jury. 


Again, there is nothing cutcmaticaliy or in- 
herently untrustworthy about the testimony of 
an accomplice *but it is for you to wegh that 
testimony carefully and serutinize it carefully and 
with caution before accepting it. 


Let me say iurther that ine Government 1з 


not required as a matter o1 law to corrobDora. 


the testimony of accomplice witnesses. However, 
the Government contends that the tes imony oi 
these accomplice Witnesses Is substantially cor- 


roborated." iTr. 935-36 


This instruction more than adequately stated the law 


with respect to accomplish testimony, and Valverde was 
entitled to no wore. See, ¢.4., 4 ed ез у. Arau. 

539 F.2d 287, 290 (2d Cir. 1976); (ией States V. 
Bermudez, 526 F.2d 89, 99 | t НК ine jury 
Was aiso properly insirucied Liat Oley were the judges 
of the facts, that their recollection í e facts governed 


(Tr. 910-11), and that they should carefully evalua 


the credibility of the witness UL ийне z charged 
that the jury should ! ' abou’ 
the witnesses’ credibili Гг. 924-32:, and that they 
should weigh all the ун n deciding whether the 
Gsvernmen: had carried its burden Tr. 951 
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The jury was thus properly charged оп all matters 
regarding the credibility of the accomplices who testi- 
fied. Valverde’s redundant request that the jury be 
instructed to consider the felony convictions of Green- 
stein and Piper in the instant case merely restated the 
technical outcome of the crimes which Piper and Green- 
stein had freely and unequivocally admitted on the stand. 
Accordingly, there was no e-ror.* 


POINT IV 


The Government's Sumraation Contained No Im- 
proper Argument. 


Valverde claims for . « first time on appeal that the 
prosecutor’s summation was improper because it (1) 
commented on the defendant's failure to introduce evi- 


‘In rejecting the request for the supplemental instruction, 


but I don’t know of any requirement that I have to 

ie out —frankly, I think from any sensible standpoint 

he issue about his conviction here, and the only conviction 

hi in the record, the issue about his conviction is 

whether he is testifying falsely in order to buy favors, and 

‘hat was gone into to a fare-thee-well in the summations, 

and 1 told the jury, I specifically said that they were to 

onsider whether he has got an interest in the outcome of 

the case, and 1 told them on the accomplice testimony t» 

eru':nize it carefully, and I believe it would not add a 

ine in any sense, so I won't give that 

Now what about the accomplice testimony? 

Mr. Rothblatt: 1 thirk your Honor is missing my 

puint- 
ourt I am not missing it 

Б-и Ва: it deals with the credibility of a person 

of a crime independent of his being an accomplice 

Гре Court; tut that docsn'i make any sense here.” 


Tr. 945-46 


dence; (2) expressed a personal opinion about 


1 
L- * 
A, 


the evi- 
dence; and (3) made inflammatory rema The 
contention that these rema:ks warrant reversal] of Val- 
verde's well-merited convietion is frivolous. 


The assertions of impropriety on this appeal should 
be inspected with suspicion in view of the absence of 
specific objection at trial to any of the prosecutor's 
remarks now claimed to have veen so prejudicial. This 
failure to object constitutes a waiver of the claims and 
reflects their insubstantiality. United States v. Canniff 
521 F.2d 565, 571-72 (2d Cir. 1975), cert. denied, 423 
U.S. 1059 11976) ; United States v. Perez, 426 F.2d 1073. 
1081 (2d Cir. 1970), оа, 402 US. 146 (1971); 
United States v. Socony-Vacuum Oil Co.. Ine.. 310 U.S. 
150, 238-39 (1940). 


A. The Prosecutor iu Not Comment Improperly 
on the Defendant's Fuilure to Produce Evidence. 


In his initial summation, the 
Attorney challe nged cle te mse coun 
that the $10,000 in pre-r« 

Viper paid Valverde 
2partment during 
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buttal summation, the prosecutor called attention to the 
fact that this invitation to offer any explanation of the 
$10,000 had been declined by the defense. 


The argument of the prosecutor was not directed at 
the failure of the defendant to testify, Griffin v. Cali- 
fornia, 380 U.S. 609 (1969), rather, it was directed at 
the failure of the defense to present any evidence or 
explanation rebutting what was plainly devastating evi- 
dence of his guilt. It would doubtless benefit defendants 
if prosecutors were prohibited from pointing out to jurors 
that the defense had offered no rebutta! to evidence of 
this sort. Ho» ver, the law bestows no such bounty. 


The law is well-settled that the Government may 
comment on the defense’s failure te introduce evidence 
contradicting the Government's case. United States V. 
Rodrigue., Dkt. No. 76-1188, slip op. 6037, 6042-43, 
(2d Cir. Nov. 30, 1976). See United States v. Lipton, 
467 F.2d 1161, 1168 (2d Cir. 1972), cert. denied, 
410 U.S. 927 (1973). See also United States v. 
Noah, 475 F.2d 688, 695-96 (9th Cir.', cert. denied, 
414 U.S. 1095 (1973); United States у. Gray, 464 F.2d 
632. 637 (8th Cir. 1972). Such remarks are only ob- 
jectionable when the jury would "naturally and neces- 
sarily" view them as а comment on the defendant's 
failure to take the stand. See United States ex rel. 
Leak у. Follette, 418 F.2J 1266, 1269 (2а Cir. 1969), 
cert. denied, 397 U.S. 1950 (1970). As Judge Friendly, 
quoting from Le fkowitz V. United States, 273 F. 664, 


we had another $3000 in The Founding Father Joseph 
Kennedy would be pleased 

And we had the French dictionary with another $3000 
Again why was this money hiden |xic!. Why was it hidden? 
| think the answer is perfectiy clear ]t was the proceeds 
of narcotica transactions along with the $10,000, and they 
didn't know which шокту was marked and so they hid 
it all. 

And 1 don't think those books came from anywhere 
except the bookeases in that apartment." (Tr. 856-56). 


668 (2d Cir.), cert. denied, 257 U.S. 687 (1921), stated 
in Leak, supra: 

‘It is only objectionable to comment upon the 
failure of the defendant to testify; and if at the 
close of › ое Case у given point stands 

contradiction is a 
fact, a vious truth, upon which counsel are 
entirely at liberty to dwell.’” Id. 


Here, the prosecutor’s remarks were not intended, nor 


t 


can they objectively be vi wed, as a comment on Val- 


verde’s failure to take the stand." 


B. The Prosecutor Did Not Express a Personal Opin- 
ion About the Evidence 


Valverde also argues ‘Br. 26, 42) the prose- 
cutor expressed a personal opinion a he evidence 


when he stated: 
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“And I don’t think these books came from any 
where except the bookcases in the apartment.” 


Valverde contends that in delivering this remark the 
prosecutor “interjected the prestige of the United States 
Attorney’s office into the fact finding process by becom- 
ing an unsworn Government witness... . " (Br. 42). 


When the remarks are placed in their proper con- 
text, it becomes clear that the prosecutor was simply 
discussing an inference which could be drawn from the 
evidence, as he was fully entitled to do. See United 
States v. Morell, 524 F.2d 550, 557 (2d Cir. 1975); 
United States v. Wilner, 523 F.2d 68, 73 (2d Cir. 1975) ; 
United States v. White, 186 F.2d 204, 207 (2d Cir. 
1973), cert. denied, 415 U.S. 980 (1974). The sentence 
asserted to contain the prosecutor's opinion, illuminated 
by what preceded it and what followed it, reads: 


“And we had the French dictionary · it^ an- 
other $3000. Again "hy was this money hidden. 
Why was it hidden l think the answer is per- 
fectly clear. It was the proceeds of narcotics 
transactions along with the $10,000, and they 
didn't know which money was marked and во 
they hid it all. 

And 1 don't think those books came from any- 
where except the bookcases in that apartment. 

Is there any evidence they did? Do we have 
any evidence that Mr. Piper was a voracious read- 
er? Do we have any evidence that he carried 
around books in his model portfolio No evt- 
dence at all.” (Tr. 856-57) ‘emphasi applied) 


These remarks, viewed in context as they must be, 
United States v. Bivona, 487 F.2d 443, 446-17 :2d Cir. 
19735. were reasoned and temperate argument of an 
inference wholly sustained by the evidence. 
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C. The Prosecutor Did Not Make Inflammatory 
Remarks 


Finally, Valverde :ttacks the prosecutor’s statements 
in summation that Valverde and Glasser were "the high 
rollers of the drug waffic in this city" (Tr. 857) and 
"large dealers on an international scale" (ir. 907-08). 
These characterizations, however, were fully supportcd 
by the evidence in this case which showed that, inter alia, 
the defendants Valverde and Glasser lived in New York's 
finest hotels dealing cocaine, (Tr. 243, 248-49), had 
gone to Bolivia where they dealt with a cocaine chemist 
and dealer (Tr. 252-53), had purchased sufficient hydro- 
chloric acid to process 24 kilograms of raw cocaine (Tr. 
650-51; GX 57), sold cocaine that was 96.8'; pure (Tr. 
573-74), owned an airplane worth $34,000 (Tr. 592; GX 
39), and traveled frequently between South America and 
the United States. Under these circumstances, the de- 
scriptions were accurate and  unobiectionable. бее 
Myers у. United States, 49 F.2d 230, 231-32 (4th Cir.), 


cert. denied, 283 U.S 866 (1931). 


POINT V 


Glasser's Post-Arrest Statemer:s to Piper Made 
in Valverde's Presence Were Properly Received 
Against Valverde. 


Piper testified that Gl r in Vah "8 presence, 


Ll ) › Р " +) + — | ' 
asked Pipes make uy ut we exculpate 


both Glasser 
this testimony 
and ihat the 
Struction Justi 
ment is without merit 
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After Piper was arrested, he was warned of his 
rights by DEA agents and then asked to cooperate. 
Piper then made two phone calls to Glasser and Val- 
verde designed to elicit inculpatory statements. (Tr, 291- 
92, 417-19, 575; GX 4, 4A, 4B). Thereafter, Piper 
returned with the agents to Valverde’s and Glasser’s 
apartment and was told by Group visor Hall to 
tell Valverde and Glasser that he « going to wait 
there a few minutes before meeting wita his customer 
in the vicinity to be paid.* Hall explained to Piper that 
he wanted Piper to enter the apartment, pretend that 
nothing unusual had occurred, and leave ten to fifteen 
minutes later at which time the agents would enter the 
apariment without having to knock the door down. (Tr. 
295, 420). Instead, Piper entered the apartment and 
told Valverde and Glasser that the jig was up. Glasser 
and V- erde thereafter began to conceal or dispose of 
drugs,  drochloric acid, money and other incriminating 
items. (Tr. 294-96). The agents then entered the apart- 
ment and placed everybody under arrest. (Tr. 298, 421). 


Thereafter, Valverde, Glasser and Piper were lodged 
at the Federal Detention Headquarters on West Street. 
The following morning, while Valverde, Glasser and 
Piper were together in а cell block, Glasser told Piper 
to tel] the authorities that he had gotten the cocaine 
from an acquaintance of his in Brazil ** whom he had 
met in New York and that if he failed to do that, Glasser 
and Valverde would be in real trouble.*** 


was employed during the telephone conversa- 


** Piper spent two months in Brazil in early 1974 working on 
enplay Tr. 245 
The testimony with respect to this incident is as follows: 


"4. Now directing your attention to the following morn 
Mr Piper, did you have a conversation with Mr 
and Mr. Valverde? A. Yes 


[Fr *note continued on following page) 


Valverde relies on Judy 
Flecha, 539 


thority for his cont 


States V. 
Glesser’s conversati 
of the 
liance ignores, hí 
tween the facts here and 


chicanery 


ever, 


First, the statement 


law enforcement officers and thus 


ir. Piper, y 
1017 A. Yes. 
And Mr 
rrect? A 
When did 


blocks in 


Glasser, à 
Yes. 

this conv "si 
the West 


and Mr 


€ 


Uiasser 


opened the do 


what was 
and Mr. Vi 
ggested by 


WOW 


iggeste 


with 


in Flecha was made in 


11 


idly's opinion in United 


‘ir. 1976) as au- 


erde’s silence d | "ing 
construed as adoptive 
This 


tinctions be- 


re- 


ont of 


there was no incentive 
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io speak and good reason not to. Secondly, the state- 
ment * in Flecha was an utterance that did not in any 
way call for any response from Flecha, and, as Judge 
Friendly found, it was “far more natural to sav noth- 
ing.” 14. at 877. 


The statements made by Glasser to Piper, on the 
other hand, while made іп a custodial setting, were not 
made in front of a law enforcement officer. Glasser, 

lverde and Piper—long time friends e alone in 

el! block and were plotting secretly to forestal] an 
investigation and prosecution. The story that Glasser 
wise! Piper to tell was known to Valverde to be false, 
put ne did not challenge Glasser’s suggestion to Piper 
that he fabricate the story. Moreover, Glasser explicitly 
stated that if Piper failed to make up the story about 
the non-existent Brazilian, “they” (meaning incontro- 
vertiviy Glass с” and Valverde) would be in “big trouble”. 
To that extent, Glasser was clearly speaking on behalf 
of Valverde; Valverde, on the other hand, was clearly 
at liberty to disassociate himself from the scheme which 
Glasser proposed and to which Piper assented. There 
was no police officer, agent, or prison guard in the cell 
with them, and Valverde could easily have repudiated 
Glasser without doing anything else to attract the atten- 


he all of the defendants were arrested together, and 
‚ standing in line, one defendant said to Flecha, “Why 
tement If we are caught, we are caught.” Id. at 


tion of third parties.“ Admissions made under similar 


circumstances Were only recently found by this Court 


to have been ) х]. ed States у. DiGiovenni, Dkt. 


No. 76-1097, s] 37, 13 (2d Cir., Nov. 9, 1976). 


Secondly, Glasser's i rk that "they" (meaning un- 


questionably himself and Valverde) would be in big 


trouble, made it pl: that ilverde was to benefit equally 
irom the false story that Piper was urged to tell. The 


i 


circumstances were such, therefore, that dissent from 


the plan would have been expressed if the plan had not 


been one desired by Valverde. See Advisory Committee 
Note to Fed. R. Evid. 801(d)(2)(B). If Valverde 
had thoveht the scheme wrong or even wrongheaded, 
he was free, and had every 'ncentive to say so. Val- 
verde lacked neither the opportunity nor the motive to 
disavow Glasser’s and Pipe: ieme, and thus ihe state- 
rients were properly admitted. 4 Wigmore, Evidence 
1971, at 106 (Chadbourne rev. ed. 1972).** 
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render it more reasonably probable that a man would answer 
the charge made against him than that he would not.” 6539 F.2d 
at 877. It is plain, we submit, that on the facts of this case 
it is more likely thea not that had Valverde been innocent he would 
have protested Glassier’s remarks. And in any event, this is an 
issue best left to the informed discretion or the trial court. Fed. 
R. Evid. 401. 

Valverde does not cite United States v. Lam Lek Chong, 
Dkt. No. 75-1435, slip op. 5725 (2d Cir., Sept. 27, 1976), which, 
at first glance, may appear to support his position. There, con- 
spirator Lam introduced LiGanoza to undercover agents as a 
nephew of Lam’s heroin supplier and said that the supplier had 
been convinced to scale down his demands for an advance payment 
for 2 certain heroin shipment. Further negotiations occurred 
at the meeting, but LiGanoza never uttered a word. 


The Government contended on appeal that LiGanoza had 
adopted, by his silence, Lam’s statements implicating him, and 
that this adopted admission together with other evidence satisfied 


the Geaney standards as to LiGanoza. This Court, in the text, 
indicated that it was unnecessary to resolve the question whether 
there had been an adopted admission, since the other non-hearsay 
."idence of LiGanoza’s involvement was sufficient. Jd at 5735. 
Then, in a footnote, however, after discussing United States v. 
Flecha, the Court said, “we cannot agree that [LiGanoza] specific- 
ally acquiesced in Lam's statements . . ." 14. n. £9. 

It is difficult to believe that the Court's conciusion that Li- 
Ganoza had not “specifically acquiesced” in Lam’s statements was 
intended as a rejection of the Government’s adoptive admission 
contention. This is so, first, because an adoptive admission never 
involves specific acquiescence, second, because it would be extra- 
ordinary for the Court to leave open an issue in the text which 
it then went on to resolve in a footnote, and, third, because it 
would be almost impossible to reconcile such a ruling with the 
Court’s previous decision in U ‘ited States v. Wiley, 519 F.2d 1348, 
1350 (2d Cir. 1975), cert. denied, 423 U.S. 1058 (1976), a case 
which involved similar facts. Finally, Lam Lek Chong certainly 
cannot, in any event, be read as going beyond the holding in 
Flecha and ruling that, before an adopted admission can be 
introduced, something more is required than a finding that .t 
is more likely than not that a response would have been forth- 
coming had the statement L.en untrue. In the present case, it is 
clear that Flecha's standard was met. 


JS 
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In any event, the testimony could not possibly have 
harmed Valverde, since the evidence against Valverde 
Was overpowering. Piper’s testimony concerning Val- 
verde's involvement was corroborated in virtually all 
respects, most powerfully by the surv("".-^e of Piper 
when he brought the $10,000 ir serizliz. ils to Val- 
verde’s apartment and by the evidence gathered in the 
post-arrest search— the serialized $10,000, in addition 
to more than $6,000 in other cash, found in bookshelves, 
the residue of cocaine found in plastie bags, and the 
chemical formula іп Valverde’s handwriting for the 
transformation of substan з such as cocaine into hydro- 
chloride form. Accordi? y, any error in the admission 
of the evidence again: Valverde was harmless. See 
United States v. Flecha, supra, 539 F.2d at 878. 


POINT VI 


Agent Hall’s Overhearing of the Conversation 
among Valverde, Glasser, and Piper Did Not Violate 
Valverde’s Fourth Amendment Rights. 


Valverde asserts that the trial judge should have 
stricken testimony of Agent Hall about a narcotics-related 
conversation he overheard among Valverce, Glasser, and 
Piper while standing outside the door to Valverde’s and 
Glasser’s apartment. This claim, premised on an erroneous 
allegation that the overhearing of the conversation viola- 
ted Valverde’s Fourth Amendment rights, should be 
rejected. 


At the suppression hearing held more than seven 
months prior to trial, Agent Hall testified that he fol- 
lowed Piper to 205 W. 63rd Street where he observed 
that one of the elevators had gone to the fifth floor. Hall 
then went to the fifth floor himself, listened at the doors 
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of several apartments on the fifth floor, hoping to locate 
Piper, until he reached 5-D, Valverde’s apartment, when 
he overheard snatches of conversation (S. 340-42).* 


Hall repeated the = stance of this testimony, without 
objection on Fourth amendment grounds, at the trial. 
(Тт. 404-06).** He was thereafter cross-examined by the 
attorney for Glasser who established that Hall had his ear 
pressed to the door of the apartment when he overheard 
the bits and pieces of conversations. (Tr. 434, 454). 


At the close of the Government’s case, the defendants 
moved to strike Hall’s testimony, which was by itself a 
mere fillip to the Government's охе... clming case, on the 
grounds that the evidence had been obtained in violation 
of the constitutional rights of Glasser and Valverde. The 
trial judge stated that he would not strike the Hall testi- 
mony because the application with respect to it was un- 


timely, and the point had been waived. (Tr. 729}. Con- 
trary to Valverde’s suggestion that the matter was 
treated solely as a waiver (Br. at 45, 47), however, the 
trial judge also held that there was no violation of the 
Fourth Amendment as there was probable cause both to 
arrest Piper and to believe that there was a narcotics- 
related conversation going on in Valverde’s apartment. 
(Tr. 730-31). 


* Hall’s testimony was as follows: 

"I recall one man asking another man when a load or 
a shipment was coming in. He referred to him as Joe. And 
I overheard the response, the date March 10th. I also over- 
neard the words four grams. I also overheard other parts 
of conversations, other words, but I don't recall them at 
this time clearly." (S. 342). : 

** Counsel for Valverde objected to the admissibility of the 
evidence in the absence of testimony by Hall that he could identify 
the voices he heard. (Tr. 405). This claim has been abandoned 
on appeal. 
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Judge Griesa correctly denied defendants’ application. 
First, it is clear that there was no intrusion on any pro- 
tected privacy interest. The sounds coming from the 
apartment ж.е audible to a person using nothing 
more than his naked ear, and, accordingly, the de- 
fendants exposed their conversation to the publie. 
United States v. Fisch, 474 F.2d 1071, 1076-78 (9th 
Cir.), cert. denied, 412 U.S. 921 (1973). Cf. United 
States v. West, 494 F.2d 1314. 1315 (2d Cir. 1974); 
United States v. Ortega, 471 F.2d 1350, 1361 (2d 
Cir.), cert. denied, 411 U.S. 948 (1973); United States 
v. Llanes, 398 F.2d 880 (2d Cir. 1968), cert. denied, 393 
U.S. 1032 (1969); United States v. McLeod, 493 F.2d 
1186, 1188 ("7th Cir. 1974) ; United States v. Fuller, 441 
F.2d 755 (4th Cir. 1971); United States v. Boyd, 407 
F. Supp. 693, 694 n.2 !S.D.N.Y. 1976) (Weinfeld, J.) ; 
but cf. United States v. Case, 435 F.2d 766, 768 (7th 
Cir. 1970) (defendant had privacy interest in locked 
hallway from which conversation was overheard). This 
proposition was squarely within the reasoning of Katz 
v. United States, 389 U.S. 347, 351 (1967) (“Тһе risk of 
being overheard by an eavesdropper or betrayed by an 
informer or deceived as to the identity of one with whom 
one deals is probably inherent in the conditions of human 
society. It is the kind of risk we necessarily ass'me 
whenever we speak.") And in any event, Judge G: esa 
correctly found that the failure to assert this claim prior 
to trial was not justifiable and therefore constituted a 
waiver. See, e.g., United States v. Rollins, 522 F.2d 160, 
165 (2d Cir. 1975), cert. denied, — U.S. — (1976). 
Finally, if there was any error in admitting this com- 
paratively innocuous testimony, it was surely harmless. 
United States v. Head, Dkt. No. 76-1249, slip op. 647, 
650 (2d Cir. Nov. 29, 1976). 
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CONCLUSION 


The judgment of conviction should be affirmed. 
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